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A PERFECT STORM:

THE NEED For E-DiscovERY MEDIATION IN FLORIDA

A set of circumstances in Florida
and around the country has el-
evated the need for mediation as
an essential tool for the resolution
of e-discovery issues in civil cases.
Florida, among other states, has
adopted comprehensive rules of civil
procedure addressing electronically
stored information (ESI), thus joining
the federal courts, which have had
such rules for many years. Lawyers
are realizing that virtually all informa-
tion is stored electronically, and that
there is a burgeoning treasure trove
of discoverable information contained
in personal devices as well as in 7
enterprise systems. Also, the social
media explosion presents unprec-
edented opportunities to gather facts:
and investigate issues. Together,
these factors are rapidly expand-
ing the discovery landscape, and
introducing issues of unprecedented
depth and complexity—fomenting a
perfect storm of adversarial activ-
ity. The result of that perfect storm:
dramatically increasing demands on
the courts to referee the inevitable
conflicts among counsel that will
arise.

To educate and certify legal and
technical professionals dealing with
e-discovery, Miami attorney Charles
Intriago has founded the Association
of Certified E-Discovery Specialists
(ACEDS), a select member orga-
nization. ACEDS seeks to create

by Robert A. Cole

an environment for the exchange
of ideas, guidance, training and the
development of best practices for
e-discovery.'

Discovery Management

Almost every business, insur-
ance company, governmental agency
and court has either gone to, or is
heading toward, a paperless environ-
ment. Virtually all information and
documentation is stored electroni-
cally. The volume of ESI is massive
and growing exponentially. Hence,
e-discovery has become a necessary
and ubiguitous part of the discovery
process in state and federal courts.
Litigators and corporate in-house
counsel are being forced to become
familiar with e-discovery concepts
such as the litigation hold, preserva-
tion requirements, collection criteria,
meta tags, and ESI format variations.

Judicial budgetary constraints
(both state and federal) make it
increasingly more difficult to have
e-discovery disputes heard and
resolved by the courts. In Florida,
the courts have had to deal with the
current budgetary shortfalls by estab-
lishing hiring freezes on judges and
court personnel, furloughs for court
employees, and limiting the court
time available for the resolution of
discovery disputes, as well as trials.
Unfortunately, as the saying goes,

“Justice delayed is justice denied.” It
is clear to litigators and their clients
that a new and more efficient dispute
resolution alternative is needed to
assist in the management of litigation
and discovery. Through the ACEDS
initiative and elsewhere, e-discovery
pioneers are recognizing that media-
tion is not just a process for getting
cases settled, but can be an effec-
tive tool for addressing procedural
disputes early in a case.

Mediation Agenda

The self-determination concept
of settlement mediation is transfer-
able to the case management and
discovery aspects of litigation. As
with a traditional mediation settle-
ment conference, the parties can
come up with their own creative,
mutually agreeable plan for e-dis-
covery. This process will help reduce
discovery disputes and limit court
involvement, resulting in significant
cost savings to both sides.

An agenda for conducting e-
discovery mediation might include
the following:

e Craft an agreement as to what is
reasonably accessible and in what
format it will be produced:;

e Discuss preservation and collec-
tion protocols, including sampling
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and search techniques;

e Seek agreement on deadlines for
production;

e Address the possibility of phased,
targeted e-discovery;

e Strive to limit costs and discuss
the allocation of extraordinary
costs;

e Provide for resolution of issues
concerning privileged information;

e Create a method for resolving any
disputes that may arise over the
mediated plan.

Ideally, this approach will dra-
matically reduce the time and costs
associated with protracted litigation
over motions for protective orders
and motions to compel. These
battles will inevitably arise absent
a cooperative, mediated approach.
E-discovery mediation is a new and
emerging market for mediators. It is

also a solution to a growing problem
in civil litigation. E-discovery media-
tion will reduce the cost of litigation,
provide a workable and efficient tool
for the conduct of e-discovery, and
take some of the burden off a court
system where, unfortunately, ac-
cess is limited by funding and budget
constraints. The forecast is that
e-discovery mediation will help litiga-
tors, as well as their clients, weather
the perfect storm.

Current Developments

Work is under way at the Univer-
sity of Florida, Levin College of Law,
to establish and promote a program
to educate lawyers and judges on
e-discovery and the utilization of
the ADR process as a method of
discovery and case management.
The University of Florida Law E-Dis-
covery Project is a multi-disciplinary
endeavor to support the civil litigation
process through electronic discovery
law courses, research, the develop-
ment of information retrieval method

and tools, and offering electronic
discovery skills training for attorneys,
judges and litigation support profes-
sionals through public conferences
and continuing legal education of-
ferings. William Hamilton, Executive
Director of the E-Discovery Project;
Robin Davis, Director of the Institute
for Dispute Resolution (IDR); George
Socha, a noted E-Discovery author
and consultant; and John Upchurch,
of Upchurch, Watson, White & Max,
are collaborating to create programs
and materials to be offered jointly
through the IDR and the E-Discovery
Project. Access to these programs
and materials will offer lawyers and
judges practical tools for the neutral
facilitation of E-Discovery and case
management.

1 The author’s dispute resolution specialty
firm, Upchurch, Watson, White & Max, is an
active member of ACEDS, with the goal of
providing e-discovery mediation services.
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Once you stay, you'll understand
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* A spectacular resort destination on Florida’s Atlantic coast, The Breakers Paim
Beach, has lured generations of discerning travelers to its idyllic, ltalian-Renais-

sance setting.

* Experience the irresistible charm and storied history of this legendary oceanfront
resort, which seamlessly blends with an amazing range of modern amenities.

* Feel the allure of its glamorous yet classic ambiance, the warmth and care of its
devoted staff...you will quickly discover why The Breakers is a peerless destination,
well beyond what you would expect of the finest luxury hotels and beachfront resorts

in North America

* Situated at the southern end of the resort, in the heart of the barrier island of Palm
Beach, The Breakers beachfront experience fuses the relaxed formality of the
French Riviera; the natural, seaside magnetism of the Italian coast; and the timeless
grace of Palm Beach. Its premium beachfront amenities and prized natural assets
are bountiful — from day-rental bungalows, dining and boating charters, to spec-
tacular marine life and coral reefs — giving extraordinary dimension to the traditional

resort beach experience.

* Only one legendary oceanfront resort in North America offers you everything under
the sun. The Breakers Palm Beach offers the best of Florida.

* For The Breakers Experience Tour, go to: hifp:/www.thebreakers.com/experience

% Watch for room reservation and registration information—you will want to attend the
2014 FDLA Annual Meeting!
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