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1.  “Magistrates” have replaced “masters” in Florida state courts.  Effective October 1, 2004, the Supreme Court of Florida amended Rule 1.490, Rule 12.492 and Rule 5.697 so that all references to “master” thereafter became “magistrate.”  “Special masters” became “special magistrates.” The change was essentially administrative and cosmetic.
2. Rules governing appointment of special magistrates.  At the state court level in Florida, the appointment of special masters in civil cases is now governed by: Rule 1.490 of Florida Rules of Civil Procedure;   Rule 12.492 of the Florida Family Law Rules of Procedure;  and Rule 5.697 of the Florida Probate Rules.   At the federal level, appointment is governed by Rule 53 of the Federal Rules of Civil Procedure. 
3. Federal Rule 53 continues to use the term “master” but has abandoned the term, ”special master.”  A careful reading of Rule 53, however, suggests that Rule 53 uses “master”  synonymously with the historic  term “special master.”  

4. Under Rule 1.490(c) and Rule 12.492(b) no reference may be made to a special magistrate without the consent of the parties. Several Florida appellate decisions have held lack of consent fatal to the appointment of a special master. Mandamus is appropriate to correct a trial court’s referral without consent. 
5. On the face of Probate Rule 5.697, there is no requirement for consent by the parties to the appointment of a special magistrate, and as yet there are no appellate decisions addressing this point.
6. Under Federal Rule 53, consent is not in all instances necessary. Subsection (a)(1) provides that non-consensual referrals, in cases to be decided by the court without a jury, may be justified by: exceptional conditions; the need to perform an accounting or difficult damage computation; or  the need to address pretrial or post-trial matters that cannot be addressed effectively and timely by an available district judge or magistrate judge.
7. Disqualification under Federal Rule 53. Rule 53(a)(2) provides that, without the consent of the parties, “a master must not have a relationship to the parties that would require disqualification of a judge under 28 U.S.C. § 455.  The court may enter an order of appointment only after the master has filed an affidavit disclosing whether there is any ground for disqualification under 28 U.S.C. § 455.  The Academy of Court-Appointed Masters, a national organization, offers the following suggested affidavit language.

“I have thoroughly familiarized myself with the issues in this case.  As a result of my knowledge of the case, I can attest and affirm that I know of no grounds for disqualification under 28 U.S.C. § 455 that would prevent me from serving as the special master in the captioned matter.”

8. Disqualification under state rules.  Rule 1.490, Rule 12.492, Rule 5.697 and Rule 5.697 require no affidavit regarding disqualification, but they do provide in subsection (d), subsection (c) and subsection (c), respectively, that all “grounds for disqualification of a judge shall apply to a magistrate.”  Therefore, although not required, it may be good practice in Florida state court actions to have the master file a modified affidavit similar to that recommended by the Academy of Court-Appointed Masters.
9. Oath. In the case of special magistrates, Rule 1.490(b), Rule 12.492(a) and Rule 5.697(b) specifically provide the administration of an oath is discretionary with the court.  
10. Bond.  Subsections (b) and (e) of Rule 1.490, and subsections (a) and (d) of Rule 12.492 address the question of whether a bond may be required of the special magistrate.  The gist of the subsections is that the requirement of a bond is discretionary with the court.  However, Rule 1.490(e) and Rule 12.492(d) specifically provide that the court may require bond of magistrates who are appointed to dispose of real or personal property, and those subsections establish language that such bonds should contain.  Rule 5.697 does not address the subject of a bond.  Rule 53 also is silent on the subject of a bond.  If a bond is going to be required in a case, whether state or federal, then any bond requirements should be included in the order of reference to the master.

11. Master’s authority.  In broad terms, the master’s authority is established by the terms contained in the order of reference.  Therefore, it is extremely important to delineate in the court’s order the task or tasks the master is to perform.  Rule 53 (b)(A) provides that the order appointing a master must state the master’s duties and any limits on his or her authority.  Subsection (c) of Rule 53 (which enumerates fairly broad categories of power vested in a master) opens with the language “Unless the appointing order directs otherwise….”  This underscores the relatively broad nature of authority granted the master under Rule 53.  This means also, however, that care must be taken in drafting the order of reference. An order of reference that too narrowly delineates the grants of power could be construed as a limitation upon broader authority granted by the applicable state or federal rule.

12. Hearing location.  Rule 1.490(d) and Rule 12.492(c) provide that “the magistrate shall hold hearings in the county where the action is pending, but hearings may be held elsewhere by order of court to meet the convenience of the parties or witnesses. If hearings are going take place outside the county where the action is pending, then this should be included in the reference order.

13. Court reporter.  Under Rule 1.490(f) and Rule 5.697(d), evidence at hearings is to be taken “in writing’ and shall “be filed with the magistrate’s report.  Rule 12.490(e) differs slightly and provides that, “unless otherwise ordered by the court, all parties shall equally share the cost of a court reporter at a special magistrate’s proceeding.”  Rule 12.492(e) also specifically provides that if all parties waive the presence of a court reporter at hearing, they should do so in writing.  In almost every instance, it seems that a court reporter is advisable, and that the order of reference should provide who is to make arrangements for the reporter and how the costs are going to be advanced and allocated. 

14. Magistrate to proceed with diligence.  Rule 53, Rule 1.490, Rule 12.492 and Rule 5.697 have very similar provisions regarding the dispatch with which the master is to proceed.  Rule 1.490(f), Rule 12.492(e) and Rule 5.697(d) provide that the magistrate “shall proceed with reasonable diligence” in every appointment and with “the least practicable delay.”  They go further to say that any party may apply to the court for an order to the magistrate to speed the proceedings.  Rule 53(b)(2) requires that the order of reference “direct the master to proceed with all reasonable diligence.”  

15. Issuance of orders by the magistrate. When appointing a special magistrate under Rule 1.490, Rule 12.492 or Rule 5.697 it seems advisable to specifically include in the order of reference: whether the special magistrate may issue orders (as distinguished from findings and recommendations) ; under what circumstances he or she may do so; and what types of orders are permissible.  Rule 53 (b)(A) provides that the order appointing a master must state the master’s duties and any limits on his or her authority.  

16. Exceptions to the magistrate’s report – state rules.  After the magistrate’s or master’s report has been filed with the court, any party may file exceptions or objections to any or all of his or her findings and/or recommendations.  Under Rule 1.490(h), Rule 12.492 and Rule 5.697(f), a party’s exceptions must be served within 10 days of the master’s service of copies of the report on the parties. Rule 12.492(g), unlike Rule 1.490(h), provides for the filing of cross-exceptions within 5 days of service of the opposing party’s exceptions. Cautious practitioners will note the distinction between “file” and “serve” in these rules.

17. Exceptions to the magistrate’s report – federal rule.  Under Rule 53(f)(2) a party ”may file objections to – or a motion to adopt or modify – the master’s order, report,  or recommendations no later than 20 days from the time the master’s order, report, or recommendations are served, unless the court sets a different time.” (Emphasis supplied). (Effective December 1, 2009, Rule 53 (f)(2) is amended and the 20 day time period becomes 21 days.)  

18.  Filing the magistrate’s report – state rules.  The requirement of Rule 1.490 to create and file a record with the magistrate’s report creates some problems of expense and practicality.  The parties may find it cost effective to have a court reporter recording hearings, but want to withhold the ordering of a transcript until the filing of exceptions.  Further, some clerks of court may balk at voluminous filings of papers without an imminent hearing that necessitates the filing.  A common sense solution would be to address this problem in the order of reference or by a stipulation of the parties.  In any event, however, the special magistrate, the court and the parties would be wise to create a complete an accurate record for each proceeding presided over by the special magistrate – even if that record is subject to delayed transcription and filing.  Because a written record is essential if the court is to perform a de novo review, the need for a record is central in the procedural scheme of the rules.

19. The magistrate’s report under Rule 53 contains no explicit provision requiring a written record or filing of such record with the master’s report.  However, subsection (b)(C) requires that the order of reference specify the nature of the materials to be preserved and filed as the record of the master’s activities.

20. The court’s duty to review the magistrate’s report.  If no exceptions or objections are filed, then the court, after expiration of the time for filing exceptions or objections, may act on the report.  Rule 1.490(h), Rule 12.492(g) and Rule 5.697(f) each provide that the court “shall take appropriate action on the report.”  It has been held reversible error for the court to act on the magistrate’s report before the expiration of the time for exceptions. Even in the absent of exceptions by a party, the “trial court -- prior to entry of a final judgment in accordance with the master’s report” --  has a duty to examine and consider the evidence for itself and to determine whether under the law and facts the findings and recommendations of the magistrate are justified.  One Florida District Court of Appeal, addressing this issue under Rule 1.490, expresses the view that review of the magistrate’s record is obligatory.  From the language of Rule 53(f)(1), a hearing is required but it lies within the discretion of the federal court whether to review the record or evidence underlying the master’s report.

21. The federal standards for review of the magistrate’s report.  Subsections (f)(3), (4), and (5) of Rule 53 provide explicit standards for the court’s review of the master’s report. The court must decide de novo all objections to findings of fact made or recommended by the master unless the parties stipulate, with the court’s approval, that the master’s findings of fact will be reviewed for “clear error” or that findings of fact by a master appointed under Rule 53 (a)(1)(A) or (C) will be final. If such stipulations exist, the order of reference should acknowledge them and recite the court’s consent.  The court must decide de novo all conclusions of law made or recommended by the master.  “Unless the order of appointment establishes a different standard of review,” the court may set aside a master’s ruling on a procedural matter only for an abuse of discretion.

22. The state standards for review of the magistrate’s report.  Rule 1.490, Rule 12.492 and Rule 5.697 provide no explicit standards for a judge reviewing the report and recommendations of a special magistrate.  Instead, we need look to published appellate decisions in Florida. In examining the various appellate decisions addressing the question of review standards, we see that over time two disparate sets of standards emerge.  One line of cases has adopted a “competent substantial evidence” standard for findings of fact and a “clearly erroneous” standard for issues of law. A second line of decisions applies a “clearly erroneous” standard for findings of fact and a “misconception of the law” standard for conclusions of law.  There appears to be no Florida appellate decision considering what the standard of review should be for procedural conclusions by the magistrate under Rule 1.490, Rule 12.492 or Rule 5.697. 

23. Ex parte communications.  Rule 53 (b)(B) requires that the order of reference specify the circumstances, if any, under which the master may communicate ex parte with the court or a party.  Rule 1.490, Rule 12.492 and Rule 5.697 are silent on the subject of ex parte communications.  In most instances, ex parte communications are probably not desirable or necessary.  An exception may be in situations where the master is serving as a settlement master. Whether dealing with a federal or state appointment, the subject of ex parte communications ought to be addressed in the order of reference.

24. The magistrate’s compensation.  Rule 53(b)(E) requires that the order of appointment specify the basis, terms, and procedure for fixing the master’s compensation under Rule 53(g).  Under that subsection, compensation may be paid either by a party, parties or a fund or subject matter that is within the court’s control. It also permits the court to specify how the compensation is to be allocated among the parties.  Rule 1.490 and Rule 5.697 make no reference to the magistrate’s compensation. Rule 12.492(h) provides that “the costs of a special magistrate may be assessed as any other suit money in family proceedings and all or part of it may be ordered prepaid by the order of the court.” The order of reference should provide in some detail how compensation is going to be addressed. 

25. Items to include in the order of appointment.  Great care should be exercised in drafting the order referring a matter to the special magistrate.   The applicable federal or state rule should be consulted to determine exactly what must be contained in the order.  What may be required by one rule may not be required by another.  The following items are recommended:

♦Direct the magistrate to proceed with reasonable diligence.

♦Clearly delineate the magistrate’s duties.

♦Identify when ex parte communications may occur with the parties and judge.

♦Identify what records the magistrate must preserve.

♦State whether a court reporter is required and how compensated.

♦Delineate what records must be filed with the magistrate’s report and when.

♦Describe how the magistrate’s rulings will be received and reviewed.

♦Describe how the magistrate will be compensated.

♦Recite the authority under which the magistrate is being appointed and why the appointment is appropriate.

♦Include disclosure affidavit if under Rule 53.

♦Recite that the referral is consensual or, if not, the basis for referral without consent.

♦State whether an oath is to be required.

♦State whether a bond is required and, if so, the terms of the bond.

♦If the appointment requires special qualifications of the magistrate, recite why the person being appointed is qualified..

♦Describe where hearings may be held.

♦State whether the magistrate may issue orders and delineate the types permitted.

♦Set forth any stipulations governing the appointment.

♦To the extent that the applicable rules permit the court to establish a standard of review for the magistrate’s report, set forth that standard of review.
� HYPERLINK "http://www.uww-adr.com/" ����








Special Masters: Helpful Information for the Practitioner
Page 1
Howard R. Marsee

