Executive Summary

International Institute for Conflict Prevention & Resolution
2011 Outstanding Practical Achievement Nomination:  The Supreme Court of Florida
Submitted by:  The Upchurch Watson White and Max Mediation Group
August 12, 2011

The Problem

In 2008 Florida became one of this nation’s states most critically hit by the national mortgage foreclosure crisis.  Since 2008 and continuing on into the present Florida has consistently had one of the top four (4) foreclosure rates in the nation.  The court system immediately began to feel the pressure following the unprecedented number of foreclosure filings.  

Fortunately, Florida’s Supreme Court recognized the mounting problem.  In March 2009 the Court took the initiative and appointed a 15-member Task Force on Residential Mortgage Foreclosure Cases (Task Force) to study the phenomenon, recommend an approach for easing the courts’ burdens, and address this explosion of mortgage foreclosure filings as soon as possible for the welfare of Florida’s courts, communities, businesses and the state as a whole.    The Task Force consisted of highly respected jurists, lenders’ attorneys, borrowers’ attorneys, members of the public, mediators, court administrators, and professors from all around the state.  Ultimately, they developed an innovative systematic approach for the courts’ management of the state’s residential foreclosure crisis incorporating alternative dispute resolution and managed mediation concepts as its very core.  

On December 28, 2009, the Supreme Court of Florida embraced the hard work of the Task Force and incorporated most of their work product into Administrative Order (AO) No. AOSC09-54 which was issued to relieve the overburdened circuit courts of the unprecedented number of residential mortgage foreclosure case filings which continue to date.  This Administrative Order became known as the Residential Foreclosure Mediation Program (Program).  
The Response

The Program is designed to bring homeowners and lenders together to mediate settlements very early on in the litigation in an effort to lessen the burden on the court’s case management efforts without prolonging the litigation and to accomplish these goals at no cost to the court system, borrowers or taxpayers.
 The Program is very often the only opportunity available to frustrated borrowers who are desperate to communicate with lenders who can be unresponsive and who may offer solutions that are not in the borrowers’ best interest. This Program is most often the only opportunity extended to borrowers for neutral, insightful, empathetic and skilled foreclosure counseling which allows borrowers to begin to understand the reality of their financial situation.  These services are provided at no cost to Florida’s taxpayers yet provide economic, procedural and substantive benefits to the courts and to the users of the State Court System. 

Process
 

The Program consists of four 30-day stages: 

1. Outreach 
The first step is to engage in an active outreach to each borrower whose home is a current homestead. Several telephone calls, mail-outs, and in some cases visits to the property, are made to contact the borrower and inform them of the opportunity to participate in a court-ordered mediation at no cost to them, and to discuss and explain the Program and how to complete the process. 

2. Borrower Financial Counseling
The next stage involves the borrower’s completion of a financial counseling session with a HUD-certified financial counselor. During the session, the counselor assists the borrower in the completion of a court-recommended financial disclosure form and the Fannie Mae financial hardship form and provides an overview of the various documents that need to be submitted to the lender. At the conclusion of the session, the counselor works through the borrower’s expenses to determine a reasonable and sustainable monthly mortgage payment and discusses the steps the borrower needs to take in order to afford that payment in the hope of achieving a workout with the lender.  In most cases this is a borrower’s only opportunity to sit down in-person with a highly qualified financial counselor to go over the household budget and determine what they can or cannot afford.  This counseling is particularly important for those borrowers that are not represented by an attorney.

3. Scheduling and Document Exchange 
Following the completion of the required financial counseling session staff for the foreclosure mediation program contacts all parties involved in the case and schedules a mediation at a neutral facility within the local circuit. In the 30-day window prior to mediation, the staff facilitates the court-mandated transfer of specific financial information and documents between the parties via a secure information technology platform with the hopes of reaching a resolution to the suit before mediation. If a resolution cannot be reached prior to the mediation, it is noted on the case file so the information can be used as a starting point for discussion in the mediation session. 

4. Mediation 
The final stage culminates in a mediation session between the borrower, the borrower’s attorney (if present), the lender representative and plaintiff’s counsel. The mediation is conducted by a Florida Supreme Court certified circuit civil mediator. The parties work with each other and the mediator to determine possible alternatives to foreclosure. Options discussed at mediation include but are not limited to the following:  short sale, deed in lieu of foreclosure, loan modification and in some situations even a reduction in principle.  The mediator can adjourn the mediation session to a later date if the parties determine that more time is needed to discuss a possible agreement or if additional documents need to be exchanged. At the conclusion of mediation, the outcome is recorded by the mediator pursuant to the Florida Rules of Civil Procedure, and the mediator report is sent to the court by the program manager. 

Fee Structure

The fees associated with the Program are split into two payments per case: $400 is paid by the plaintiff at the time of filing; and $350 is paid by the plaintiff when the mediation session is scheduled. The Program does not receive any government appropriation or court funding. The fee structure also requires the program managers to provide case management without using court resources.

The $400 payment includes $275 for the program management services and $125 for the financial counseling services. The financial counseling fee is refundable should the borrower choose not to participate in the Program. The $350 payment for the mediation services is not paid by the plaintiff unless the mediation is scheduled, and may be refundable under certain conditions that include prior settlement or borrower non-participation. It is important to note that in more than half of the cases filed, the plaintiff only pays $275 total per case. 

The $275 program management fee funds the following: 

· Fully Staffed Call Center – Used in outreach calls, scheduling, letters and welcome package mail-outs, property visits, and consultation with all participants in the Program. 

· Dedicated Web-Based Platform – The IT platform that drives the process must have the capability to block-schedule thousands of participants on a monthly basis, provide all case management functions, house documents to be transmitted and accessed by all parties, and provide statistical reports to judges as well as all users and representatives of the court system. 

· Compliance Staff – Compliance responsibilities rest with the program managers. Every case that comes through the Program must be monitored for compliance with the Circuit Court’s Administrative Order at every stage of the process. Once the mediation process is completed in compliance with the court’s guidelines, a Notice of Compliance is issued so the case can be concluded. 

· Local Mediation Sites – Local mediation sites must be fully staffed and have enough mediation rooms to accommodate the volume within each circuit. For every mediation session that takes place, the local staff is responsible for 

confirming attendance by all parties in the days leading up to the mediation, completing the court-required attendance and settlement authority affirmations, and uploading the mediation result documentation to the web-based platform. 

The $125 financial counseling fee funds the following: 

· The financial counseling session with the HUD-certified financial counselor. 

· All costs associated with the transfer of documentation to and from the HUD counselor. 

· The uploading of documentation onto the web-based platform. 

The $350 mediation fee is paid to the certified mediator, via the program manager, for each mediation scheduled, including a second mediation session, if necessary. 
The Results


What the Supreme Court of Florida adopted is an innovative approach to Florida’s foreclosure crisis that has grown into a nationally recognized program.  The Court created a process that was ahead of its time at its inception yet the process continues to evolve, improve and change as the foreclosure climate in Florida changes.


The Program boasts approximately 9,597 foreclosure mediations from March 2010 to January 2011 of which 26% resulted in settlements.  Worth noting is that this percentage of cases settled only represents those cases settled at mediation and does not take into account the number of cases that are settled prior and subsequent to mediation which can be directly attributed to the outreach and educational component that Florida’s Supreme Court so wisely wove into its Program.  Most circuits in the state estimate there to be an additional 10-20% of foreclosure cases settled outside of mediation but because of the process.  It is estimated that from March 2010 to January 2011 alone, the Program’s settlements have saved Florida’s taxpayers, borrowers, lenders and local governments almost $15 million dollars.  This savings has been accomplished only in the Program’s first year of existence statewide while the learning curve has been the most steep.  The future for the Program  is especially bright now that the learning curve is evening out, the Program Managers are working collaboratively statewide and efficiencies and “best practices” are being implemented statewide.  

Lessons
Many entities are looking at Florida’s innovative handling of its foreclosure crisis and adopting Florida’s process model with adaptations to meet special needs.  For example, in the past year, the HOPE NOW alliance has been looking to Florida’s Program in the development of a “best practices” foreclosure mediation model for the entire nation.  

As further example of the trend that Florida’s Program has started, Fannie Mae, one of the nation’s two largest lending institutions, is now conducting a pre-suit mediation program that mirrors the model developed by the Task Force and adopted by Florida’s Supreme Court.  It is reported that other substantial lending institutions are following suit.  

On a more local level, some states grappling with their own foreclosure crisis are taking Florida’s Program one step further and making participation for lenders and borrowers mandatory.
  

� The Program does not delay the litigation because the 120 day process required by the Program is the same amount of time allowed to accomplish service of process.  


� Because the AO’s vary slightly from circuit to circuit, the mediation process likewise varies slightly from circuit to circuit.  The process described herein is the most common.  


� Oftentimes borrowers who have retained counsel will receive financial/foreclosure counseling through their attorney’s on-staff consultants.  However, only a very small percentage (typically less than 10%) of borrowers retain an attorney to help them through the foreclosure process.   


� Because the AO’s vary slightly from circuit to circuit, the fee structure likewise varies slightly from circuit to circuit.  The fee structure identified herein is the most common.


� Connecticut, New York, Pennsylvania and Rhode Island are examples of such states.  





5

