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There is growing interest in healthy estate planning dialogues between clients and their beneficiaries. This article helps advisors prepare their clients for those conversations. 
Call those giver-receiver dialogues “clan planning”. 
The goal of clan planning is:

· to coordinate estate planning with the ongoing needs and lives of the beneficiaries, 
· to focus givers’ attention on the practical consequences of their estate planning choices, and 
· to align advisors’ expertise with optimum planning outcomes.
Clan planning can be as general or as detailed as makes sense to your client.
· Clan planning may involve nothing more than sharing a broad outline of an already completed estate plan with the beneficiaries. Having that information may help beneficiaries better adjust their circumstances to the plan and make them more accepting of its terms.
· Clan planning may take place during the drafting process, the giver-receiver dialogue encouraging beneficiaries to provide detailed input. This is particularly helpful if the estate will include a significant family-owned business and beneficiaries will be involved in its ongoing management. 
For present purposes I’m assuming:

1. The beneficiaries are not also your clients.
2. You will not facilitate or be present during the giver-receiver dialogues.

3. You are willing to help the client prepare for clan planning sessions.
The central document to clan planning is a non-technical Plan Letter addressed to your clients summarizing their estate planning to date. 
· In the course of clan planning, your client may share your Plan Letter with the beneficiaries. 
· Your Plan Letter will influence the agenda for clan planning discussions. 
· You may want to lift, quote or paraphrase parts of this article in your Plan Letter. Feel free to do so. Attribution appreciated.
If the client prefers, the Plan Letter can be addressed from the client to the beneficiaries, with client and advisor collaborating on its content.

Whether or not the client eventually goes forward with clan planning discussions, collaborating with your client on a Plan Letter will:
· Focus your client’s attention on the personal and interpersonal consequences of the estate plan and

· Provide you with more useful insights about the family environment and circumstances in which the plan will operate
If clan planning discussions do take place:

· Your client may reassess some previous planning choices.

· Reactions and input from beneficiaries may prompt further modifications to the plan. 
__________________________________________________________________

I. To disclose or not to disclose?
Sharing family wealth should be deeply satisfying: enjoy it, use it wisely, grow it, cultivate the opportunities wealth provides. 
These are good signs of healthy wealth. 
Sometimes of course, wealth-sharing can generate hazards, hurts and unhappiness. 
How will your estate planning services play out in the lives of your client’s beneficiaries? 

How will your client’s estate planning choices impact beneficiaries’?
· individual well-being?

· their ongoing relationships?

· future family solidarity? 
In many families, talk about future inheritance has been historically taboo:
· Givers worry that disclosing their estate plans in advance would adversely affect their beneficiaries, discourage their ambition and work ethic, encourage attitudes of entitlement and dependency.

· Beneficiaries worry that inquiring about future inheritance would appear ungrateful or disrespectful.

· Discussing the financial consequences of death could be awkward, difficult and possibly upsetting.
But that taboo is giving way to giver-receiver dialogues.
Much will be gained from a wise and healthy discussion of inheritance and its consequences while your clients are healthy and influential. 

Please read on.

________________________________________________________________

II. The Case for Clan Planning
A. Estate planning in secret may not be the wisest course.
· Custom says estate planning is a confidential process between givers and their estate advisors. 
· Tradition says receivers should learn little or nothing about an estate plan until the giver is gone. 

B. Your client may view you as the family lawyer and estate planning as a family project:

· Yet the beneficiaries are not your clients. 
· Lawyers may represent multiple clients in a common transaction, but must be very careful not to create a conflict of interest between those clients.

· A lawyer may not keep secrets from multiple clients. 
· To avoid an unethical conflict of interest, the lawyer must disclose to all clients whatever one discloses to him about the common transaction.

· If beneficiaries were also clients, you would be required to disclose to them the details of the estate plan and the content of your estate planning discussions with the givers. 

· Beneficiaries may also view you as the family lawyer and estate planning as a family project.

· Givers may ask you to review their estate plan with the beneficiaries.

· To avoid the appearance of being their lawyer also, you may be reluctant to meet with beneficiaries, or if you do, you may ask beneficiaries to sign a document verifying that they are not clients. 

· Unfortunately, some estate lawyers have been sued for malpractice by disappointed beneficiaries claiming that the estate lawyer didn’t make it clear they were not also clients.

·  Indeed one legal malpractice insurer cautions estate lawyers not to communicate at all with beneficiaries, in order to avoid the appearance of being their counsel. 

C. Estate attorneys are highly respectful of their clients’ wishes. 
· To guard your client’s right to confidentiality, you may hesitate to mention or to suggest a giver-receiver dialogue about their estate planning.
· But if there is no dialogue between givers and receivers, the result is estate planning in secret. 
· Without input from beneficiaries, givers are left to choose what they think the receivers want, or ought to want without consulting them. 
· In choosing without their input, it may appear to beneficiaries that givers chose to take them for granted or by surprise. 
D. This is why I think it’s usually wise, healthy and preferable for the givers and their beneficiaries to discuss estate plans together during the formative stages – before the final choices are made. 
E. Clan planning caveat:
· I’m not suggesting that givers relinquish any estate planning choices to any beneficiaries.

· I’m not necessarily suggesting that givers disclose detailed information about their estate to beneficiaries or what it’s worth…though some givers do.

· I am suggesting that givers seriously consider this much clan planning:

1. Provide beneficiaries some overview of wealth transfers givers have already made.

2. Provide beneficiaries with some outline of proposed plans for transferring givers’ remaining wealth. 

3. Invite beneficiaries’ comments, suggestions and questions about the estate planning the givers have done and propose to do. 
· Below I have some suggestions about how to initiate these giver-beneficiary dialogues and how to keep them on track.

· Inviting input from beneficiaries during clan planning demonstrates the givers’ desire not to take them for granted or by surprise.

· A clan planning dialogue with beneficiaries may not alter givers’ ultimate estate planning choices.

· Even if they do not get their way or exactly what they want, clan planning makes beneficiaries more content with givers’ estate plans and less likely to challenge them.
· Clan planning can be a crowning act of tough love.

F. If the giver’s estate includes shares in an operating family business, clan planning seems indispensable to the company’s successful continuation.
G. Whether or not there is a family business, clan planning can improve any estate plan.  To recapitulate:
· For the ethical reasons noted above, most estate attorneys would want to excuse themselves from clan planning sessions or from otherwise explaining the estate plan directly to beneficiaries. 

· As an alternative, I suggest estate attorneys (or the client with input from the estate attorney) write a non-technical Plan Letter reviewing past estate planning and outlining how givers currently plan to distribute their remaining estates.

· The Plan Letter is intended to be shared with beneficiaries.

· Attorney and client will coordinate and collaborate on the extent of planning detail disclosed in the Plan Letter. 
· The Plan Letter will serve as an agenda builder for clan planning discussions.
· What beneficiaries learn from clan planning should help them with their own plans.

· Givers’ example will encourage beneficiaries to clan plan their own estates when the time comes.
H. Of course there may be families in which clan planning shouldn’t be attempted or family members who should not participate in the dialogues. For example: 
· Non-family beneficiaries or representatives of organizational beneficiaries such as charities.
· Beneficiaries’ spouses or significant others. 

· Younger family beneficiaries or others who might experience an adverse reaction to clan planning dialogues.
I. Consider the discussion steps below as a discussion format for clan planning.

· Givers and receivers may choose some or all of these steps for giver-receiver dialogues or devise their own discussion format. 
· The time and resources devoted to each step will vary according to family needs.

J. Please remain open-minded about clan planning until you have given this paper your thoughtful consideration.
III. Clan Dynamics
I am not a psychologist. 

I am not a cultural anthropologist or neuroscientist.

I am an estate planning lawyer who has mediated family disputes about money and business for more than two decades. 

Years of working with psychologist colleagues has contributed to my working understanding of family dynamics. 

I try also to understand families from the perspective of cultural anthropology and neuroscience. 

Quite often parties to a family mediation declare: 


“This dispute is not about money!”

Only later to admit:


“This dispute is not about money…altogether.”

The disputes I mediate are very much about money. 

But they arise out of family relationships and circumstances – clan dynamics -- that both intensify and complicate dispute resolution. 

In most of my cases, closer attention to family dynamics during the planning stage might have avoided a painful and costly dispute. 

Closer attention to family dynamics will improve your client’s clan planning.

Here are some basics about clan dynamics.

1. Human beings have primal needs that can overpower our rational selves.  To ignore these needs is to misread the human condition. 

Remaining deep within our DNA are powerful drives and urges to survive and to reproduce. These genes were passed down through our cave-dwelling ancestors. 

Our brains and bodies are largely unchanged since the famous cave walls at Lascaux were painted 18,000 years ago. 

Civilization and enlightenment have not altered our DNA needs. They persist and can overpower us at times trumping reason, logic, culture, even common sense. 

“Let’s put emotions aside and be reasonable” suggests we can turn off our DNA needs. We can’t. 

The familiar phrase “touchy-feely” may reflect insensitivity to the presence and power of DNA needs.

2. A primary task of modern clans (families) is to civilize our DNA needs. The family clan functions as mentor, refiner, disciplinarian, nurturer and caregiver.

Today we better understand DNA needs, though not entirely. 

Some needs are conscious; others dwell below our level of awareness. 

Societies and cultures try to regulate how we express our needs, encouraging some behaviors while punishing others. 

But the primary task of meeting DNA needs still falls to family clans.

· Well-meaning families try hard. But their task is a tall order. 
· As members grow and individual needs multiply, family resources can be stretched thin. 

There may be more than enough money but seldom enough time or emotional energy to meet all the myriad needs of infants, ancients, and everyone in between. 

Fortunately however, families are the sole source of some of our greatest joys and satisfactions – the ultimate fulfillment of a deep DNA need to belong.

3. Unmet needs can generate psychic pain, family hostility and fragment relationships. 

Sometimes needs go unattended because the nurturer is weary or neglectful or diverted, disinterested or even clueless. 

· Or the needy family member is maddeningly difficult to satisfy. 
· Or both. 

Whatever the underlying causes, unmet needs can hurt, and hurt generates anger, and anger provokes a lashing out. 

· Those hurt by the lashing out become angry themselves and lash back 


“I needed you but you ignored me!” 


“But you’re never satisfied!” 

· Thus the cycle of hostility escalates. 

Meeting family needs is unrelenting hard work and not always successful. 

Fortunately, most families who do their best are rewarded for it. 

Those who don’t try suffer the consequences. 

Criminal gangs capitalize on unmet needs. 

4. We have a deep DNA need to belong to a clan. Alienation from clan can be exceedingly painful. It can be challenging to square shared wealth with DNA needs that originated in scarcity.

DNA needs unified cave clans in their daily struggle to survive amid scarcity. 

An example: cave parents allocated scarce food among those most fit to help the clan survive – the largest and strongest siblings. 

· For their own survival, smaller siblings had to wrest food away from the big ones by whatever means available: theft, cunning, charm, trickery, joining forces with other siblings, etc. 
· Sibling rivalry was critical a survival skill.
· Some say these cave rivalries became coded in siblings’ DNA. 
· Survival rivalries originating in scarcity persist even among modern siblings who share great abundance. 

Today’s family clan is linked by 

· genetics, 
· a common history, and

· shared values and meaning, 
· all connected by relationships that stretch back across generations.

· Call this linkage the family clan’s “relational estate”. 
Families in all financial circumstances share relational estates of some sort. 
Wealth-sharing can modify relational estates:

· Family members may also connect through common investments.
· Financial statements may further reflect family values and meaning. 
· Paid surrogates may intercede as nurturers, mentors and caregivers to some DNA needs. 

To survive during the cave days, one needed a clan for protection. 

· To go it alone or to be ostracized from one’s clan meant certain death. 
· The powerful DNA longing to belong to a clan that feeds our needs survives today. 
· To be outcast or to reject family is to drift like an astronaut on a spacewalk whose tether has parted. 
· Hopefully, as wry poet Robert Frost muses: 
· “Home is the place where, when you have to go there, they have to take you in.”
·  Frost’s poem tells of a hired man who had no home to die in, no clan to comfort his last days. 
5. Psychologists view families as systems. Too many psychologists view money as metaphor rather than real.
Psychologists perceive the family clan as a system in which needs and nurture dynamically interact. 

The family system is an organism somehow greater than the sum of its individual members. 

Unfortunately, most psychotherapists are wealth averse, prone to dismiss disputes about shared wealth as a mere metaphor for more basic psychic struggles. 

“They’re really not fighting about money. They’re acting out childhood rivalries and unconscious anxieties….”  

In my view, money is both metaphoric and very real. 

“My inheritance further connects me to my clan. It reflects both my father’s love and approval and undergirds my financial security.”

6. To perpetuate one’s clan is a deep need. Families continue to relate to deceased relatives. Wealth transfer is only a part of one’s ultimate legacy.

Perhaps akin to reproduction, there’s a DNA need to perpetuate one’s clan. 

· Ask anyone who’s held a first grandchild for the first time. 
· Family clans have ways of perpetuating relationships with deceased members, a form of shared immortality. 
· Part of one’s legacy is to remain connected to the clan after death. 

As we age, we grow more concerned about how we will be remembered. 

· One tangible reminder is wealth left to our survivors. 
· But estate planning should do more than transfer wealth with minimum taxes. 
· Optimum estate planning should transfer wealth in ways that fortify the future well-being of the family clan. 

____________________________________________________________

IV. Clan Planning -- Some Suggestions Addressed to Givers:

1. Consider a skilled facilitator.

· Various therapists, coaches, financial counselors and family business consultants hold themselves out as facilitators of family conversations about wealth-sharing.

· Some are quite skilled. 
· Yet none can guarantee the confidentiality of those family conversations.

· These facilitators could be called to testify about what they said and heard during clan planning.

· Your estate attorney might be an excellent facilitator. But as noted above, she or he may decline because of potential conflict of interest – your beneficiaries are not clients.
· Mediators can assure confidential clan planning. 

· The entire mediation process is confidential from third persons.
·  Moreover, mediators are free to interview individual family members and to keep their confidences from other members of the family.
· Mediation is not limited to dispute resolution. The mediation process works well in amicable families.  

2. Some Preliminary Considerations.

a. Let’s use the word inheritance to include both lifetime transfers and bequests.

b. Let’s use the word beneficiaries to mean the persons to whom you make lifetime transfers or bequests or both.
c. Prepare yourself for clan planning. Families tend to repeat the ways things were done in past generations. You may or may not want to perpetuate those patterns. You are free to alter those patterns.
i. Name the persons from whom you have received your principal inheritances. 

ii. In each case, how did you learn of your inheritance?

iii. How much did you know about your inheritances before you became entitled to receive them? In how much detail e.g. specific properties, their value, trustees and trust provisions etc?

iv. Was any type of clan planning associated with your inheritances? If so, how do you remember the conversations?
v. If clan planning had been done as recommended here, how might your experience as an inheritor have been different?

vi. How much do your beneficiaries already know about their inheritance from you -- about what they have already received and will likely receive from you? 

vii. How do your experiences as an inheritor affect your attitude towards clan planning with your beneficiaries?

viii. Are you reluctant to proceed with clan planning? What insights do you have as to your reluctance?

ix. Do you think any of your beneficiaries might be reluctant to do clan planning? What insights do you have as to their reluctance?

x. Do you think any of your beneficiaries might be eager to do clan planning? What might prompt their eagerness?

xi. Are there beneficiaries who should not participate in clan planning because of:  age, maturity, mental or physical health, addictions, relationship difficulties, personality traits, etc?

xii. Should spouses or significant others be included in clan planning? 

xiii. Should some persons, other than beneficiaries be included in or excluded from clan planning?
xiv. How might a skilled facilitator help you prepare for clan planning?

3. What information about your planning would be wise to share with your beneficiaries during clan planning?
a. Transfers previously made in furtherance of your overall estate plan? A description of the property transferred? Its value? To whom transferred?

b. A listing of your current wealth and property?
c. Its value? Its anticipated income? 
d. How you plan to leave your personal property e.g. heirlooms, antiques, jewelry, paintings, collections, etc.?
e. How you plan to leave your vacation home or other properties your beneficiaries will continue share? Is agreement on how they will be shared?
f. How will other properties will be distributed and to whom?
g. If there is a family-owned business, how your estate plan is designed to promote its future welfare and profitability?
h. How you have provided for ongoing management, other family enterprises and organizations, e.g. limited liability companies, partnerships or family foundations, family representatives on boards and committees? 
i. Trusts, trust provisions and disclosure of trustees?
j. Disclosure of your executors?
k. Your strategies to reduce transfer taxes and income taxes?
l. Any conditions or restrictions on gifts or legacies to beneficiaries?
m. The underlying intentions and purposes of your estate plan.

i. To provide support and financial security?

ii. To fund opportunities for personal development and personal enjoyment?

iii. To continue family control of companies and entities?

iv. To maintain family influence?

v. To enhance family philanthropy?

vi. To support primary family values and promote family stability?

vii. To perpetuate the family heritage?
viii. Other intentions and purposes?
4. What information would it not be wise to share with your beneficiaries? Why?

5. What would be the appropriate circumstances for clan planning discussions?

a. What location? Your home or vacation home? The company board room? A neutral site unencumbered by family memories? A site suggested by your beneficiaries?

b. What timing? During a family holiday? In connection with a family board meeting or shareholder meeting? At a time suggested by your beneficiaries? 

c. How much time should you allow for clan planning? A morning? A day? A long weekend? One session or a series of sessions?

d. How will you notify beneficiaries of your interest in clan planning? Will you circulate your Plan Letter in advance or distribute copies during discussion? 

e. How do you anticipate your beneficiaries will respond and participate in clan planning dialogues? How will you respond to their individual inquiries before sessions begin? To their inquiries afterwards?
f. What can you do to create a healthy and positive environment for clan planning dialogues? 
g. Would it be helpful to include some beneficiaries in arranging clan planning sessions, e.g. leaders in your family business, those you appoint as trustees or executors, those who are accepted leaders among their siblings?
h. Would it be helpful to ask particular beneficiaries to be discussion leaders during those phases of clan planning where they may be knowledgeable or are uniquely affected by provisions of your estate plan?

i. Would it be preferable to begin by reviewing your Plan Letter item by item as a group, or simply to open the meeting for questions and comments after your beneficiaries have had an opportunity to read it? 

j. Are there discussion boundaries that should be observed? Unresolved differences that are likely to emerge? Longstanding disagreements? Subject matter that should remain out-of-bounds during clan planning? How will you keep discussion moving inside those boundaries? Can some beneficiaries help you sustain those boundaries?
k. Are there matters in addition to your estate plan that should be discussed during clan planning? Your future plans e.g. work, projects, philanthropy, travel, leisure, personal goals? Family growth and development, family governance? An update on your close advisors and care givers e.g. attorneys, accountants, investment counsel, physicians, hospitals? Who to call about what? 
l. Family governance could be a natural outgrowth of clan planning. A family mission statement, a regular family forum or family council, a family charter?
6. The Bottom Line

A. Clan planning can produce an estate plan better attuned to the lives, needs and welfare of your beneficiaries.
B. Clan planning avoids taking your beneficiaries by surprise, or the appearance of your having taken them for granted by not inviting their feedback.
C. By disclosing your intentions and inviting input from your beneficiaries, you lessen the likelihood negative reaction to their legacies.
D. Clan planning gives beneficiaries a memorable experience in the operation of healthy wealth: how givers and receivers can collaborate to produce a better outcome for all. 
E. Your beneficiaries will remember your clan planning when it’s their turn to plan.  
And thank you for it. 
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